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STATEMENT OF FACTS 

Snow skiing can be a dangerous sport. (Argo Dep. p. 76; 

Frank Dep. pp. 21, 22, 25)  Though potentially dangerous, 

participants of all ages often assume the risk and participate 

in the sport: in this case, Plaintiff and Defendant Nathaniel 

Funkhouser (“Nathaniel”) were both on church-sponsored youth ski 

trips at Winter Place, West Virginia.  (Frank Dep. p. 17; Argo 

Dep. p. 43)  Defendant Haymount United Methodist Church 
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(“Church”) had a group of thirty-one children, ranging from age 

six to seniors in high school. (Argo Dep. p. 43)  

Nathaniel, a beginner skier, skiing down the beginner 

slope, inadvertently ran across an ice patch and could not avoid 

colliding with Plaintiff. (Argo Dep. pp. 56, 58, 59, 62)  When 

the accident occurred, Plaintiff was in a designated beginner 

ski area; (Frank Dep. p. 41) at night (relying on standard 

night-skiing slope lighting); (Frank Dep. p. 92) wearing 

predominately dark, low-visibility clothing; (Frank Dep. p. 31) 

with her back to the beginners coming down the slope. (Frank 

Dep. p. 31)  A large sign warned skiers of the risks they 

assumed. (Argo Dep. p. 75)   It was also an icy day on the ski 

slopes. (Argo Dep. p. 62)  

Nathaniel’s parents had no involvement with the planning or 

other details of this Church-sponsored trip. In fact, they were 

in North Carolina at the time of this West Virginia accident.  

Nathaniel’s parents had nothing whatsoever to do with the 

selection or furnishing of skis to Nathaniel, since the Church 

hired a ski rental company to furnish all equipment and trip 

transportation to the Church youth. (Argo Dep. p. 14) 

 Nathaniel’s church group did not require lessons for any of 

its thirty-one youth skiers. (Argo Dep. pp. 50, 66)  There is no 

evidence that anyone in Nathaniel’s Church group actually took 

any lessons before their Saturday night skiing (the night of the 
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accident). (Argo Dep. pp. 28-29)  There is no evidence that 

lessons were even available on Saturday night once Nathaniel’s 

group arrived at the ski area and were actually ready to ski. 

(Argo Dep. p. 28)  There is also no evidence that any parents, 

including Nathaniel’s, were ever told anything at all about the 

danger of skiing, the availability of individual lessons, or the 

importance of lessons, if any. 

 

ARGUMENT 

     I.  NORTH CAROLINA LAW APPLIES TO MEASURE THE INSUFFICIENCY 
OF PLAINTIFF’S EVIDENCE. 
 

West Virginia’s substantive law appears to apply in this 

case.  It is well settled that North Carolina courts follow the 

principle of lex loci delicti, and determine the substantive 

rights of the parties by applying the law of the “situs” of the 

claim. Boudreau v. Baughman, 322 N.C. 331, 335, 368 S.E.2d 849, 

853-54 (1988) (citing Charnock v. Taylor, 223 N.C. 360, 26 

S.E.2d 911 (1943)).  In tort actions, the state where the injury 

occurred is the situs of the claim. Id.  So, in the case sub 

judice, the law of West Virginia would likely apply to determine 

the substantive rights of the parties.1 

                                                 
1 West Virginia law compels affirmation of the trial court’s 
grant of summary judgment here; North Carolina cases, with 
substantially similar negligence principles, may nonetheless be 
cited in certain instances herein arguendo. 
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The law of the forum governs procedural questions, though, 

and whether the evidence is insufficient to survive summary 

judgment is a procedural question. Kirby v. Fulbright, 262 N.C. 

144, 136 S.E.2d 652 (1964).  Id.  North Carolina’s law will thus 

apply to the determination of the sufficiency of the evidence in 

this case. West Virginia’s negligence law is thus primarily 

applicable, subject to this forum’s summary judgment benchmarks. 

 

  II.  NO RATIONAL TRIER OF FACT COULD FIND FOR PLAINTIFF IN 
THIS CASE, AND NORTH CAROLINA AND WEST VIRGINIA LAW BOTH SUPPORT 
AFFIRMATION OF THE TRIAL COURT. 
 

Summary judgment is properly granted where the pleadings, 

depositions, answers to interrogatories, admissions on file, and 

affidavits show there is no genuine issue of material fact, and 

the moving party is entitled to judgment as a matter of law. 

Jenkins v. Lake Montonia Club, Inc., 125 N.C. App. 102, 104, 479 

S.E.2d 259, 261 (1997).  Thus, summary judgment is appropriate 

if the moving party meets the burden of proving that an 

essential element of the nonmoving party's claim is nonexistent. 

Labarrre v. Duke Univ., 99 N.C.App. 563, 393 S.E.2d 321 (1990) 

(citing Anderson v. Canipe, 69 N.C.App. 534, 317 S.E.2d 44 

(1984)). 

West Virginia procedure follows the same line generally: 

“[s]ummary judgment is appropriate if, from the totality of the 

evidence presented, the record could not lead a rational trier 
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of fact to find for the nonmoving party, such as where the 

nonmoving party has failed to make a sufficient showing on an 

essential element of the case that it has the burden to prove.” 

Williams v. Precision Coil, 194 W.Va. 52, 459 S.E.2d 329 (1995). 

While summary judgment is not often granted in negligence 

actions, it is proper in circumstances where there is simply no 

room for dispute. See, e.g., Jenkins v. Lake Montonia Club, 

Inc., 125 N.C.App. 102, 479 S.E.2d 259 (1997); Fidelity and 

Deposit Co. of Maryland v. Bank of Bladenboro, 596 F.2d 632 

(1979); Setser v. Browning, 214 W.Va. 504, 590 S.E.2d 697 

(2003). 

“Ordinarily the mere occurrence of an accident does not 

give rise to the presumption of negligence." Griffith v. Wood, 

150 W.Va. 678, 149 S.E.2d 205 (1966).  Evidence of any 

negligence by Defendants2 is absent from the Record on Appeal, 

and all we have is the mere occurrence of an accident.  Further, 

the Record on Appeal contains affirmative evidence of 

Defendants’ exercise of reasonable care, as well as Plaintiff’s 

assumption of the risk and contributory negligence. The evidence 

in this case properly led the trial court to grant summary 

judgment in Defendants’ favor under the standards of either 

North Carolina or West Virginia law. 
                                                 
2 “Defendants” is used herein to denote defendants Stephen, 
Dorothy and Nathaniel Funkhouser only.  Defendants do not 
stipulate to any issues regarding any negligence by the third-
party defendant. 
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  III.  PLAINTIFF FULLY APPRECIATED THE NATURE AND EXTENT OF THE 
DANGERS OF SNOW SKIING, AND ASSUMED THE RISK OF COLLISION. 
 

Plaintiff blames Nathaniel Funkhouser for snow skiing 

injuries that were her own fault.  Plaintiff assumed the risk of 

injury when she chose to participate in snow skiing, a sport 

fraught with risk.  She is barred from recovery as a result.  

West Virginia recognizes both the negligence defense 

doctrines of “assumption of risk,” and its sister doctrine, 

“contributory negligence.”  West Virginia distinguishes the two 

doctrines. King v. Kayak Mfg. Corp., 182 W.Va. 276, 280, 387 

S.E.2d 511, 515 (1989).  Contributory negligence is essentially 

“carelessness.” Hunn v. Windsor Hotel Co., 193 S.E. 57 (1937).  

The essence of assumption of risk, though, is “venturousness.” 

Id. 

“The [assumption of risk] doctrine rests on two premises: 

First, that the nature and extent of the risk are fully 

appreciated; and, second, that it is voluntarily incurred.”  

Hunn, 193 S.E. 57, 58. Under the West Virginia doctrine of 

assumption of risk, a negligence plaintiff is barred from 

recovery if her degree of fault equals or exceeds the combined 

fault of the other parties to the accident. King, 182 W.Va. at 

282, 387 S.E.2d at 517. 
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Skiing is clearly an inherently dangerous and venturous 

activity. As Plaintiff’s counsel suggested in deposition, skiing 

is a “very, very dangerous sport.” (Pl. Br. Appx. p. 1)  In 

fact, West Virginia’s legislature has affirmed this inherent 

danger in that state’s “Skiing Responsibility Act” (“Act”): 

“It is recognized that skiing as a 
recreational sport is hazardous to skiers, 
regardless of all feasible safety measures 
which can be taken.”  
 

W.Va. Code § 20-3A-5 (2003)(emphasis added).  Due to the 

inherent dangers of skiing, the Act actually immunizes ski area 

operators from liability for damages caused by numerous skiing 

hazards, including “[v]ariations in terrain” and “surface or 

subsurface snow or ice conditions.” W. Va. Code § 20-3A-3(8) 

(2003). 

The uncontroverted evidence shows Plaintiff’s assumption of 

the risk, and summary judgment was appropriate.   Although 

Plaintiff classified herself as a beginner skier, (Frank Dep. p. 

29) she was well aware of the inherent risks of snow skiing, 

(Frank Dep. pp. 21, 25-26) and the almost universal lack of 

skill of beginner skiers. (Frank Dep. pp. 26, 56) 

Before venturing out onto the ski slopes, Plaintiff and her 

ski group were instructed by their equipment rental 

professionals that she and her group would be responsible for 

themselves once they put their skis on. (Frank Dep. pp. 20-22)  
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A warning sign in the vicinity of the accident prominently 

displayed the risks of skiing. (Argo Dep. p. 75)   

Despite her knowledge of the inherent dangers in snow 

skiing, and her beginner status, Plaintiff chose to ski, and 

stop: 

(1) In a designated beginner ski practice area; (Frank 

Dep. pp. 41, 53, 56) 

(2) At night (although under outdoor lighting); (Frank 

Dep. p. 92) 

(3) Wearing predominately dark, low-visibility 

clothing;(Frank Dep. p. 31) and 

(4) With her back to the beginners coming down the 

practice slope. (Frank Dep. p. 50) 

Beginner slopes are arguably the most dangerous for those, 

like Plaintiff here, not exercising due vigilance. Beginner 

slopes are typically heavily populated with beginner skiers. 

Plaintiff, an adult familiar with beginners’ customary lack of 

skill, (see Frank Dep. p. 56) chose to ski, stop, and let her 

guard down in that danger zone. Plaintiff assumed the risk, and 

is barred from recovery as a matter of law. 

  IV.  PLAINTIFF NEGLIGENTLY CAUSED HER OWN INJURIES, AND IS 
BARRED FROM RECOVERY. 
 
 Plaintiff is barred from recovery by her own negligence.  

West Virginia’s doctrine of contributory negligence is, like 
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that state’s assumption of risk doctrine, of a comparative 

nature.  See Bradley v. Appalachian Power Co., 163 W. Va. 332, 

256 S.E.2d 879 (1979).  Contributory negligence in West Virginia 

bars a negligence plaintiff from recovery if her degree of fault 

equals or exceeds the combined fault of the other parties to the 

accident. Bradley, 256, S.E.2d at 885.  In this case, Plaintiff 

was, as a matter of law, easily more than fifty percent at fault 

for the accident. 

 First, the record does not reflect any affirmative evidence 

of negligence by Nathaniel or Nathaniel’s parents. See 

arguments, infra.  Additionally, the evidence shows that 

Plaintiff herself failed to exercise reasonable care. See 

assumption of risk argument, supra.  

The evidence shows that Plaintiff was negligent.  Plaintiff 

did not sufficiently rebut this evidence with contrary evidence. 

Plaintiff has also failed to show or forecast evidence of any 

negligence by Defendants. Plaintiff was contributorily 

negligent, failed to fall below the comparative negligence 

threshold, and is barred from recovery. 
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  V.  NATHANIEL FUNKHOUSER’S PARENTS ARE NOT LIABLE: THEY KNEW 
NOTHING ABOUT SKIING, AND WERE NOT EVEN IN WEST VIRGINIA AT THE 
TIME OF THE ACCIDENT. 
 

Again, Plaintiff is barred from recovery here by the 

operation of the doctrines of assumption of risk and 

contributory negligence.  Nonetheless, the parents’ lack of 

negligence is addressed herein, arguendo, as this lack of 

negligence provides this Court with an additional basis for 

affirming the trial court. 

Plaintiff accurately states the general rule that parental 

negligence cannot arise from the mere parent-child relationship. 

Mazzocchi v. Seay, 126 W.Va. 490, 492, 29 S.E.2d 12, 14 

(1944)(citations omitted); Anderson v. Butler, 284 N.C. 723, 

730, 202 S.E.2d 585, 589 (1974). The exceptions to this rule are 

few, but include situations where: (1) a parent fails to 

exercise reasonable care to control a child from intentionally 

harming others, or from creating an unreasonable risk of harm; 

and (2) a parent entrusts an immature child with a dangerous 

instrumentality. Mazzocchi, 29 S.E.2d at 14. 

In both of these types of cases, liability arises from a 

parent’s independent negligence. Mazzocchi, 29 S.E.2d at 14; 

Anderson, 284 N.C. at 730. Negligence is not imputed to the 

parents from the child. Id.  Foreseeability is the key to 

liability under these theories, as in all cases where duty of 

care is at issue. Setser, 590 S.E.2d at 699. In this case, there 



 
 
 

 
 

-11-

was no foreseeability, and Nathaniel’s parents were not 

negligent under either parental liability theory. 

  A.  THERE WAS NEVER ANY UNREASONABLE RISK OF HARM, AND 
NATHANIEL FUNKHOUSER’S PARENTS ACTED REASONABLY. 

 
Parental liability may arise where a parent fails to 

exercise reasonable care to control a child from intentionally 

harming others, or from creating an unreasonable risk of harm.  

Mazzocchi, 29 S.E.2d at 14.  No evidence of intentional harm, or 

unreasonable risk of harm, exists in this case.  No reasonable 

juror could have determined that Nathaniel’s parents failed to 

control Nathaniel under this standard. Nathaniel’s parents 

simply did not know, and should not have known in this case, 

that injury to anyone, much less another skier, would be 

“likely” or “probable.” 

 Plaintiff’s argument is problem-riddled.  In this case, 

there was:  

(1) No evidence that Nathaniel’s parents had ever even 

been skiing, or understood the general dangers of the 

sport; 

(2) No evidence that Nathaniel’s parents understood the 

specific dangers of slope conditions such as ice 

patches; 
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(3) No evidence that a ski lesson would likely have made 

any difference for Nathaniel’s level of skiing 

skill/safety generally; 

(4) No evidence that a ski lesson would have instructed 

Nathaniel about handling ice patches on the slopes; 

(5) No evidence that there is any ski method at all to 

safely and effectively deal with hazardous ice patches 

on ski slopes; 

(6) No evidence that the Church required lessons for first 

time skiers;  

(7) No evidence that the Church made any effort to 

determine who were the first-time skiers going on the 

trip; 

(8) No evidence that the Church made any effort, other 

than simply making a group lesson available, to warn 

parents about the importance of ski lessons as alleged 

by Plaintiff; 

(9) No evidence that any parents were informed of the 

availability of individual lessons; 

(10) No evidence that any parents were educated or warned 

about the dangers of skiing in general; 

(11) No evidence that Nathaniel’s parents were warned that 

Nathaniel should take a lesson in order to avoid 

unreasonable risk of harm; 
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(12) No evidence that any parents were warned by anyone 

that their children might need, or should take, 

lessons in order to avoid unreasonable risk of harm; 

(13) No evidence that the ski equipment rental company 

required lessons before renting the equipment; and 

(14) No evidence that the ski area operator in this case 

required lessons of any skier, regardless of skill 

level. 

Ski lessons are primarily for the enhancement of skills.  

There is no evidence even suggesting that one cannot learn to 

ski safely without first taking lessons. People often learn to 

ski through trial and error, and without unreasonable risk of 

injury or danger. However, a skier might, like a golfer, take a 

lesson in order to enhance his skills and enjoyment.  

 A primary theme presented by Plaintiff on the parental 

negligence issue, and on the issue of Nathaniel’s direct 

negligence, is Nathaniel’s alleged last-minute expression of a 

desire to take ski lessons, and subsequent failure to do so. 

(See Pl. Br. p. 3; T p. 22)   This theme is itself 

unsupportable, and thus cannot support negligence here. 

The undisputed evidence in this case actually shows that 

Nathaniel had requested money, on Saturday (the day of the 

accident) for the purpose of taking a lesson the following day. 

(Argo Dep. pp. 79-80)  So, Plaintiff’s counsel’s argument that 
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Nathaniel didn’t take a lesson because he felt “insecure 

skiing,” that he felt he might hurt himself or others, and that 

he did not take a lesson on Saturday because he got “caught up 

in the thing” (See T p. 22, line 7-8) is not supported by the 

facts.   The facts show that Nathaniel decided not to take the 

Sunday lesson because he had hurt his hand in the accident, and 

skied little, if any, on Sunday. (Argo Dep. p. 81)  Nathaniel’s 

request to have lessons on Sunday, the day after his first 

skiing excursion Saturday night, clearly shows his intent to 

pursue “enhancement lessons” as described above.  There is no 

evidence, as Plaintiff’s counsel suggests, showing Nathaniel was 

concerned about actually getting hurt, much less hurting someone 

else. 

 In any event, there is no evidence that anyone in 

Nathaniel’s Church group actually took any lessons before their 

Saturday night skiing (the night of the accident). (Argo Dep. 

pp. 28-29)  There is no evidence that lessons were even 

available on Saturday night once Nathaniel’s group arrived at 

the ski area and were actually ready to ski. (Argo Dep. p. 28) 

Plaintiff’s focus on the importance of lessons would 

suggest that snow skiing should be regulated to require some 

sort of mandatory certification, but there is no evidence that 

snow-skiing certification or lessons should be required, or that 

any snow ski operators anywhere independently require lessons or 
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certification.  The West Virginia legislature comprehensively 

considered the dangers of snow skiing, and made no determination 

that lessons should be required of any skier. See generally, 

W.Va. Code § 20-3A-1, et seq. (2003).  As mentioned supra, 

Plaintiff’s counsel himself highlights what the West Virginia 

Legislature determined and embodied as law:  

“It is recognized that skiing as a 
recreational sport is hazardous to all 
skiers, regardless of all feasible safety 
measures which can be taken.”  
 

W.Va. Code § 20-3A-5 (2003)(emphasis added). 

The only evidence relating to the cause of the accident is 

that Nathaniel inadvertently skied across a patch of ice and, as 

would have been expected, temporarily lost control. There is no 

evidence even suggesting that Nathaniel lost control through 

carelessness, or even lack of skill.  There is no evidence in 

the record regarding Nathaniel’s skill level, other than that he 

likely was a first-time skier when the Church arrived at Winter 

Place.  The only evidence is that the accident was caused by the 

inherent danger of likely invisible ice.  Again, the key is 

foreseeability, and foreseeability has not been shown. 

  B.  IT IS TOO LATE FOR PLAINTIFF TO RAISE HER DANGEROUS 
INSTRUMENTALITY CONTENTION. 

   
Plaintiff raises her “dangerous instrumentality” argument 

for the first time on appeal, and this Court should not even 

entertain this contention. See Hall v. Hall, 35 N.C.App. 664, 
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242 S.E.2d 170 (1978).  The Record on Appeal contains nothing 

relating to this argument, and, as in Hall, Plaintiff’s 

“pleadings may not be read to imply this argument.” Hall, 35 

N.C.App. at 665.   

In Hall, the interpretation and enforcement of a contract 

was at issue.  The defendant raised certain theories of defense 

at the trial level, but presented the issue of contract 

integration for the first time on appeal.  This Court properly 

refused to entertain the integration defense. Hall, 35 N.C.App. 

at 665.  

In the case sub judice, Plaintiff: 

(1) Failed to allege in her complaint that snow skis 

are a dangerous instrumentality; 

(2) Failed to allege in her complaint that Nathaniel’s 

parents entrusted Nathaniel with the skis, or with 

any other dangerous instrumentality; and 

(3) Failed to raise the dangerous instrumentality 

argument at the summary judgment hearing; and 

(4) Failed to elicit any testimony relating in any way 

to the dangerous instrumentality argument in any 

of the depositions taken in this case. 

Plaintiff clearly raised general parental negligence issues 

in the trial court proceedings, but the specific and unique 

“dangerous instrumentality” theory of negligence was noticeably 
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absent.  As a result, Defendants did not prepare to, and did not 

in fact, litigate the theory.   

Notwithstanding Plaintiff’s failure to meet the evidentiary 

standard to survive summary judgment on this theory, Defendants 

should not be burdened with the risk of prejudice arising from 

her surprise appellate contention. This Court can, and should, 

omit all of Plaintiff’s “dangerous instrumentality” arguments. 

  C.  NATHANIEL’S PARENTS DID NOT ENTRUST HIM WITH A 
DANGEROUS INSTRUMENTALITY. 

 
Parental liability may arise where a parent entrusts an 

immature child with a dangerous instrumentality. Mazzocchi, 29 

S.E.2d at 14. Even if Plaintiff’s assertion of the dangerous 

instrumentality argument is properly before this Court, though, 

the theory fails here as a matter of law. 

 Foreseeability is the critical focus in dangerous 

instrumentality cases: 

“This liability of the parent arises from 
his active misconduct; he has actually 
created an unreasonable risk to others by 
placing a chattel in the hands of a person 
whose use thereof is likely to create a 
recognizable risk to third persons.”  
 

Mazzocchi, 29 S.E.2d at 14 (quoting 43 Yale Law Journ. 886, 

894)(internal quotations marks omitted)(emphasis added). 

Here, as previously discussed, North Carolina’s summary 

judgment procedural law applies. Thus, the level of evidence 

required to invoke liability under West Virginia’s substantive 
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law should be considered in light of North Carolina summary 

judgment cases. 

 In Lane v. Chatham, 251 N.C. 400, 11 S.E.2d 598 (1959), the 

North Carolina Supreme Court reversed the trial court’s entry of 

the jury’s verdict finding a nine-year-old boy’s father liable 

for negligence for entrusting the boy with an air rifle.  In 

support of its decision, the North Carolina Supreme Court 

decided the gun was of a type “used generally by boys of 

comparable age in the community,” and that it was “customary for 

boys of Raymond’s age to have and to use air rifles in the 

course of their outdoor activities.” Lane, 251 N.C. at 404-405. 

In the case sub judice, the record is devoid of evidence 

that the skis used by Nathaniel were unusual for a child of 

Nathaniel’s age, size or level of experience.  The record is 

also devoid of evidence that the use of skis in general by 

children is unusual. In fact, the number of children on the 

Church trip clearly shows that snow skiing is a popular sport 

among church youth, including children as young as six years of 

age. (Argo Dep. p. 43) 

The “likely” standard of foreseeability set out in the West 

Virginia case of Mazzocchi also shows up in  Lane: “parents are 

liable [] if under the circumstances they could and should . . . 

have reasonably foreseen that the boy was likely to use the air 
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rifle in such manner as to cause injury.” Lane, 251 N.C. at 405 

(emphasis added). 

This court has affirmed summary judgment for the defendants 

in a dangerous instrumentality case involving a golf club. See 

Patterson  v. W. H. Witherspoon, 29 N.C.App. 711, 225 S.E.2d 634 

(1976).  In Patterson, a child negligently struck another child 

with a golf club, causing severe injury. The court found that a 

child’s negligent use of a golf club was not foreseeable by his 

father, and no parental liability was found.   

In this case, no legal support exists by which this Court 

can classify snow skis as “dangerous instrumentalities.” There 

is no evidence that Nathaniel’s parents knew snow skis to be 

harmful or dangerous. There is also no evidence that Nathaniel’s 

parents knew, or should have known, that the skis were “likely 

to create a recognizable risk to third persons.”  Mazzocchi, 29 

S.E.2d at 14 (citing 43 Yale Law Journ. 886, 894)(emphasis 

added).   Further, that Nathaniel’s parents did not actually 

furnish the ski equipment, (Argo Dep. p. 14) and had little or 

no involvement with the ski trip in general, makes their actual 

ability, as a matter of law, to have “entrusted” skis to 

Nathaniel, suspect at best.  

The “parental control” foreseeability problems discussed 

herein also operate to eliminate liability under Plaintiff’s 
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dangerous instrumentality theory. See supra Argument Section 

V.A. 

In sum, foreseeability – the prerequisite to all applicable 

theories of parental negligence in this case – was an 

impossibility here, and the trial court properly disposed of the 

case without trial. 

 

  VI.  A BOY OF TWELVE, NATHANIEL WAS INCAPABLE OF NEGLIGENCE. 
 

Nathaniel was incapable of negligence at the time of the 

accident. Children between the ages of seven and fourteen are 

presumed to be incapable of negligence. Pino v. Szuch, 185 W.Va 

476, 408 S.E.2d 55 (1991). The presumption is rebuttable by 

evidence showing that the child’s maturity, intelligence, 

experience, and judgmental capacity is “beyond that of the 

average” child of his age. Pino, 408 S.E.2d 59 (emphasis added).  

The average child within this age range is presumed incapable of 

negligence, so the rebuttal of this presumption would require a 

showing that Nathaniel was above average in terms of his 

maturity, intelligence, experience, and judgmental capacity.  

Plaintiff presented no evidence sufficient to raise a material 

factual dispute over this presumption, and made no argument in 

brief to that effect, either. 

 Plaintiff harps on several cases where factual jury 

disputes existed.  This Court should not be distracted by this 
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tactic: the potential for factual dispute does not itself make 

an actual material factual dispute.  So, for example, the 

existence of a rebuttable presumption does not mean that the 

rebuttal evidence presented in a particular case, if any, is 

sufficient to take the case to a jury.  Otherwise, summary 

judgment could never be appropriate in cases where the 

rebuttable presumption applies.  Here, no actual or forecast of 

rebuttal evidence was presented to the trial court, and summary 

judgment on Nathaniel’s incapability of negligence was proper.  

 

  VII.  NATHANIEL FUNKHOUSER, EVEN IF CAPABLE OF NEGLIGENCE, WAS 
NOT NEGLIGENT IN THIS CASE. 

 
Scrutinizing Nathaniel Funkhouser’s conduct relating to the 

accident in this case is unnecessary, since Plaintiff is barred 

from recovery by the doctrines of assumption of risk and 

contributory negligence. Even on close scrutiny, though, 

Plaintiff has failed to present sufficient evidence of 

Nathaniel’s negligence to survive summary judgment.    

The mere fact that an accident occurs does not mean 

negligence is presumed, or existed.  Griffith v. Wood, 150 W.Va. 

678, 149 S.E.2d 205 (1966).  A negligence Plaintiff must show 

real evidence of the elements of negligence.   The evidence 

showed that the Nathaniel inadvertently hit an ice patch – a 

common, but very dangerous slope hazard – and that he could not 
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avoid colliding with Plaintiff. (Argo Dep. pp. 56, 58, 59, 62, 

64)   

Nathaniel, a beginner skier, skiing down the beginner 

slope, inadvertently ran across an ice patch, lost some control, 

and collided with Plaintiff. (Argo Dep. pp. 56, 58, 59, 62)   

Defendant’s forecast of evidence included an eyewitness’ 

testimony that “it looked like Nathaniel hit a patch of ice,” 

(Argo Dep. p. 64) and that Nathaniel “tried to ski around 

[Plaintiff].” (Argo Dep. p. 65)  Plaintiff has no evidence that 

Nathaniel’s hitting the ice patch, or losing control as a 

result, was the result of any breach of duty or lack of care.   

Plaintiff’s only hint at fault on Nathaniel’s behalf is the 

assertion that he failed to orally warn Plaintiff of an 

impending collision.   This argument fails to consider that 

Nathaniel himself may not have realized the collision would 

occur. It also fails to consider that Nathaniel likely had no 

time to warn Plaintiff, once he hit the ice.  Plaintiff even 

admits that “Liz,” a youth on Plaintiff’s church trip, saw 

Nathaniel coming towards Plaintiff just before the accident, 

(Frank Dep. p. 42) but no evidence suggests she warned 

Plaintiff, or that she had time to.  The only clear and 

reasonable inference is that the accident all happened too 

quickly to allow a warning from anyone. Nathaniel “tried to ski 
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around [Plaintiff]” anyway, which would easily explain why no 

warning was given. (Argo Dep. p. 65)   

 The evidence and arguments relating to parental negligence 

apply to the analysis of Nathaniel’s conduct as well, 

particularly with regard to the issue of ski lessons. See supra, 

Argument Section V.  Ski lessons are not, and were not, required 

by the Church or the slope operator. The evidence before the 

trial court demonstrates Nathaniel’s unequivocal due care, and 

summary judgment was proper.  

 

CONCLUSION 

 Plaintiff has failed to present the critical evidence 

needed to survive summary judgment. The evidence supports only 

Plaintiff’s own negligence.  For these reasons, and the other 

reasons set forth herein, the trial court’s summary judgment as 

to Defendants should be affirmed. 
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RESPECTFULLY submitted, this 9th day of July, 2004. 
 

     
MURRAY, CRAVEN & INMAN, L.L.P. 
 

     
By:             /s/ 
 Richard T. Craven 

gayla@mcilaw.com 
 
By: 

 
            /s/ 

 Thomas W. Pleasant 
twp@mcilaw.com 
 

Attorneys for Defendants Stephen,  
Dorothy and Nathaniel Funkhouser 

     P.O. Drawer 53007 
     Fayetteville, NC 28305 
     (910) 483-4990 
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